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Who is a Victim? The Concept 
of Victim in the Victims’ Rights 
Directive 
A human rights analysis of the concept of victim 
from a gender­specific perspective 

The article deals with the concept of victim as used in the Victims’ Rights Directive 
(Directive 2012/29/EU), subjects it to a human rights analysis, and casts light on it from 
a gender perspective. Violence and victim are categories that are socially constructed 
and recognised through social processes. Over recent decades, politics and science have 
increasingly engaged with the needs of victims and with the development and structur­
ing of victims’ rights. Who is recognised as a victim and what is defned as violence 
plays a role in this. Depending on this, people affected by violence have a right to pro­
tection and support, and are able to assert specifc rights in civil or criminal proceedings. 
However, the manner in which the concepts are couched as well as the legal defnitions, 
including with respect to human rights, vary depending on the perspective. As (human) 
rights are always an expression of social reality, a differentiated examination of various 
forms of violence and victimisation appears relevant given the background of socially 
constructed images of masculinity and femininity. After analysing the origins of the con­
cept of victim and the application of the Victims’ Rights Directive in selected European 
Member States, the article concludes with considerations on the ratifcation of the Coun­
cil of Europe Convention on preventing and combating violence against women and 
domestic violence (Istanbul Convention) by the EU and its possible legal and political 
implications. 

1. INTRODUCTION 
The concepts of victim and violence are the Council of Europe played a pioneering 
socially constructed and refect social real­ role in this, whereas the EU started rath­
ities that are politically negotiated and laid er late in demonstrating responsibility for 
down in law and legal texts. Only in the age protecting victims’ rights. With the EU’s 
of the Enlightenment in the 18th century did Victims’ Rights Directive1, the EU, how­
people begin to engage with criminology, ever strongly emphasises the importance of 
which focuses on punishing the offender. an enhanced protection of victims’ rights. 
States and politics have for a long time sup­ The present article2, which was written 
pressed the concerns and needs of victims. within the scope of the EU project “Rights 
Only since the middle of the last century of Victims of Survived Bodily Harm and 
have those affected by violence received Improved Access to Clinical Forensic Ex­
political and scientifc attention, and vic­ aminations”(RiVi), deals with the develop­
tims’ rights as well as support programmes ment of the concept of victim from both an 
begun to develop. The United Nations and international and European perspective and 
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explains which defnitions have found their 
way into the Victims’ Rights Directive. 
The section on a gender­sensitive consider­
ation also refers to the importance of taking 
a differentiated view. 

2. GENDER-BASED VIOLENCE AND 
ITS VICTIMS – AN APPROACH 
Before we look more closely at the human 
rights framework and the development of 
the Victims’ Rights Directive, an attempt 
should be made to contextualise violence 
and victimisation from a differentiated, 
gender­sensitive perspective. Only in the 
middle of the last century did the victim 
become the focus of criminological re­
search and victim protection programmes. 
Victims’ rights were also introduced in 
criminal proceedings.3 In this period vic­
timology emerged, which places the in­
teraction and social fabric between the of­
fender and his or her victim at the centre 
of its research interest. Hentig classifed 
especially susceptible victim categories, 
such as “young and old people, women, 
mentally disabled4, and migrants”.5 The 
focus of the state’s crime prevention con­
tinues to be on taking a target group­spe­
cifc approach, by sensitising people from 
victim groups in particular. Conventional 
victimology, which considers the possible 
contribution of the victim, opens itself up 
to the criticism of failing to appropriately 
take into consideration the different power 
relationships that arise from the intercon­
nected variables of gender, age, class and 
ethnicity. The 1970s therefore saw a rise in 
the infuence of feminist researchers, who, 
in particular, revealed male violence in the 
private domain and pointed to the prob­
lem of male supremacy and the associated 
social suppression of women as being its 
causes.6 Not only feminist researchers, but 
also women’s organisations and female ac­
tivists focused on domestic violence, with 
the latter demanding the prosecution of 

offenders, whether male or female, and 
protection for women affected by violence. 
These developments had a big impact on 
violence against women being qualifed as 
a human rights violation for the frst time 
in 1993 in the “Vienna Declaration”, the 
concluding document of the human rights 
conference.7 The UN Convention on the 
Elimination of All Forms of Discrimina­
tion Against Women (CEDAW), which 
was adopted in 1979, contains a very ex­
tensive approach to anti­discrimination 
and equality, but the term “violence” does 
not appear in the convention’s text. In 
1992, the CEDAW committee fnally not­
ed in its General Recommendation No. 19 
(GR 19) that violence against women is 
covered by the defnition of discrimination 
in Article 1 CEDAW and is thus part of 
the convention.8 The Council of Europe’s 
Istanbul Convention 20119 requires con­
tracting states to pursue a comprehensive 
and effective policy of protection against 
violence. Article 3(a) of the Convention 
defines violence against women in very 
broad terms: “violence against women” is 
understood as a violation of human rights 
and a form of discrimination against women 
and shall mean all acts of gender­based 
violence that result in, or are likely to re­
sult in, physical, sexual, psychological or 
economic harm or suffering to women, 
including threats of such acts, coercion or 
arbitrary deprivation of liberty, whether 
occurring in public or in private life. 

Additionally, further contexts of vio­
lence that disproportionately affect wom­
en and girls are listed: forced marriage 
(Article 37), female genital mutilation 
(Article 38) and forced abortion and forced 
sterilisation (Article 39). In order to meet 
this broad defnition of violence and the 
legal standards developed in the Istanbul 
Convention, the CEDAW committee up­
dated GR 19 and adopted the new General 
Recommendation No. 3510 in 2017. 
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Alongside the development of specifc 
protective standards, the combating of vio­
lence against women was also embedded 
as a cross­cutting obligation in the more 
recent UN human rights conventions, so 
that women­specifc (protective) needs are 
to be given special consideration within 
the scope of the respective material scope 
of application.11 Article 6 (1) of the UN 
Disability Rights Convention12, for ex­
ample, emphasises that women and girls 
with disabilities are exposed to multiple 
types of discrimination and in this regard 
contracting states must take measures to 
ensure that all human rights and funda­
mental freedoms can be enjoyed fully and 
equally. 

Regarding the question of whether 
women are more frequently affected by 
violence than men, there is no clear answer. 
On the basis of police crime statistics and 
victims surveys, which focus on crime­re­
lated issues13, men experience more vio­
lence overall. However, if social science 
studies are used which are based on the 
subjectively experienced violence by in­
dividuals, women are disproportionately 
more affected by domestic and sexual vio­
lence perpetrated by (former) partners. In 
contrast, men mostly experience violence 
in the public space from people they know 
and from strangers.14 What matters in this 
context, however, is what the victims them­
selves defne as violence. A German study 
reveals that men tend to classify physical 
altercations in the public space as quarrels 
between men, as part of their male normal­
ity and not as violence. Moreover, sexual 
violence is extensively considered taboo, 
because it is experienced as unmanly.15 

Violence against men has thus far been in­
suffciently researched to have valid data 
on its prevalence or on how men are per­
sonally effected. It would require a (new) 
consciousness and a language that could 
reveal the violence experienced by men 

beyond normalisation and taboos. More­
over, people with communication dif­
ficulties and multiple disabilities, for 
example, often lack the ability to report 
on their violent experiences. Many peo­
ple with disabilities also live in facilities 
where structural violence frequently and 
disproportionately restricts their autono­
my and self­determination, and promotes 
interpersonal violence. Violent attacks, 
injuries and insults are often part of their 
everyday lives and are not defined as 
violence. This can lead to the extent of 
violence they experience being under­rep­
resented, as the study on experiences and 
prevention of violence against people with 
disabilities in Austria (2019) demonstrates. 
In a gender­specific respect, this study 
also confrmed that women with disabili­
ties – like women without disabilities – are 
affected signifcantly more frequently by 
sexual violence than men with and without 
disabilities.16 

The attributes associated to victims differ 
sharply from those accorded to offenders. 
Accordingly, the image of a victim is most 
frequently characterised by weakness, 
inferiority, defencelessness and passivity, 
while offenders are associated with domi­
nance, strength, independence, the power to 
act and assertiveness. In parts of Austria’s 
youth culture, the term “victim” is often 
used as a derogatory swearword against 
other people.17 This means that offenders 
are frequently associated with positive 
connotations – in line with the social 
norm – and victims with negative ones – 
deviating from the norm. This results in 
social values which also determine gender 
practices, whereby victims are thought 
of as having more female attributes and 
offenders as having male attributes. The 
male dominance expressed by this makes 
use of structures of suppression, which 
can lead to exclusion and marginalisation. 
Connell sees the concept of hegemonial 

https://people.17
https://disabilities.16
https://unmanly.15
https://strangers.14
https://application.11
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masculinity and the associated male 
dominance as based in patriarchy. The 
diversity of masculinity and femininity 
and how they relate to each other are re­
fected in it, allowing power relationships, 
dominance and submission to be revealed 
not only between men and women, but 
also amongst men.18 Men experience vi­
olence from men and from women, and 
women can also be exposed to violence 
from women. Apart from gender, other 
social categories, such as age, disability, 
ethnicity and sexual orientation or combi­
nations of the above, also frequently play 
a role. Gender and inequality have devel­
oped historically, are socially constructed 
and refected in legal norms and political 
patterns of action. As explained, the con­
cept of victim and the associated attributes 
and different dimensions of violence are 
highly varied and therefore hardly grasp­
able and (re­)constructable. Depending 
on the perspective, there is either a really 
narrow understanding of violence (based 
in criminal law), as from the point of view 
of criminology and victimology, or there is 
a very wide range of reports about injuries, 
attacks, restrictions and consequences that 
are formulated from the affected person’s 
perspective. What matters here is that the 
terms victim and violence always have an 
inherently gender­specifc dimension. 

3. THE HUMAN RIGHTS FRAME-
WORK FOR THE CONCEPT OF 
VICTIM 
The following sections present how the 
increasing recognition of the gender­spe­
cifc aspect impacts the legal framework 
in connection with the terms “violence” 
and “victim”. Special attention is paid to 
the defnition of the term “victim” in the 
Victims’ Rights Directive and information 
provided about the impact that the broad 
defnition of violence against women in 
the Istanbul Convention may have on 

the definitions in the Victims’ Rights 
Directive. 

The Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse 
of Power19 represents the frst tool at in­
ternational level for defning the rights of 
victims with regard to their access to jus­
tice and fair treatment, compensation and 
restitution.20 The basic principles of 1985 
are therefore often described as the Magna 
Carta of victims’ rights21 and define 
“victims of crime” and “victims of abuse of 
power”.22 While the frst group of victims 
refers to crimes under national criminal 
law, victims of abuse of power meet the 
defnition when harm occurs through acts 
or omissions “that do not yet constitute 
violations of national criminal laws but of 
internationally recognised norms relating 
to human rights.”23 The further develop­
ment of the rights of the two groups 
differs and is characterised by vagueness 
with regard to victims of abuse of power.24 

What both defnitions of victim have in 
common is that victims are defined as 
persons “who, individually or collectively, 
have suffered harm, including physical or 
mental injury, emotional suffering, eco­
nomic loss or substantial impairment of 
their fundamental rights, through acts or 
omissions […].” 

With regard to family members of victims 
of crime, the basic principles defne that 
immediate family members or dependants 
of the actual victim as well as persons 
who have themselves suffered harm when 
intervening to assist victims in distress 
or to prevent victimisation are also to be 
considered as victims.25 

While the basic principles of 1985 pri­
marily focus on victims of national crimes, 
the focus of the basic principles adopted 
20 years later is on victims of international 
crimes. The “Basic Principles and Guide­
lines on the Right to a Remedy and Rep­
aration for Victims of Gross Violations 

https://victims.25
https://power.24
https://power�.22
https://restitution.20
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of International Human Rights Law 
and Serious Violations of International 
Humanitarian Law”26 considerably ex­
pand the rights of the victims of abuse of 
power mentioned in the basic principles of 
1985. Work on the basic principles of 2005 
began in 1989 with a study on the right to 
restitution, compensation and rehabili­
tation of victims of gross human rights 
violations.27 Basic principle 8 defines 
victims of gross violations of internation­
al human rights standards and of serious 
violations of humanitarian international 
law, with the defnition overlapping to a 
large extent with the defnition in the ba­
sic principles of 1985. Four categories of 
victim are defned: (1) individual persons 
who have suffered direct harm, (2) fami­
ly members of dependant of the immedi­
ate victim, (3) persons who have suffered 
harm when attempting to prevent victimi­
sation, and (4) groups of victims (“collec­
tive victims”), such as, for example, popu­
lation groups or organisations.28 However, 
the defnition of the 2005 Basic Principles 
does not cover legal persons, although 
attempts were made in the course of the 
negotiations to add this.29 

At European level, the Council of Eu­
rope played a pioneering role with regard 
to the rights of victims of crime.30 Already 
in 1983, a defnition of victim – albeit it a 
narrow one – is given in the preamble to 
the European Convention on the Compen­
sation of Victims of Violent Crimes.31 The 
Convention covers victims of “intentional 
violent crimes who have suffered bodily 
injury or impairment of health” as well 
as dependants of victims who have died 
as result of such crimes.32 The defnition 
was expanded and already Recommenda­
tion R(85)1133 notes that the criminal jus­
tice system should also take psychological 
harm, amongst others, into consideration. 

Only in Recommendation R(2006)8 on 
assistance to crime victims34 or economic 

loss are mentioned alongside emotional 
suffering or economic loss mentioned 
alongside physical injuries as being the 
possible effects of a crime. 

Groenhuijsen shows that despite devel­
opments and advances in the area of vic­
tims’ rights, it seems unlikely that there 
will be a general convention on victims’ 
rights at United Nations level due to “con­
vention fatigue”. It can, however, be ob­
served that both at international level and 
at the level of the Council of Europe nu­
merous conventions have been developed 
that envisage specifc measures for “par­
ticularly vulnerable victims“.35 

For example, certain rights for victims of 
traffcking in human beings were defned 
in 2000 in the Protocol to Prevent, Sup­
press and Punish Traffcking in Persons, in 
particular traffcking in women and chil­
dren.36 The Council of Europe Convention 
on Action against Traffcking in Human 
Beings defines “victims” as any natural 
person who is subject to traffcking in hu­
man beings.37 Another example of a con­
vention for a specifc group of victims is, 
as already mentioned above, the Istanbul 
Convention on Preventing and Combating 
Violence Against Women and Domestic 
Violence. The next section analyses how 
the framework at the level of the United 
Nations and the Council of Europe infu­
ences the concept of victim in the Victims’ 
Rights Directive. 

4. THE DEVELOPMENT OF THE 
CONCEPT OF VICTIM IN THE 
VICTIMS’ RIGHTS DIRECTIVE 
Compared with the United Nations and the 
Council of Europe, the EU engaged rath­
er late with the victims of crimes and their 
rights.38 

However, the 2001 Council Framework 
Decision on the standing of victims in 
criminal proceedings39 is described as a 
milestone in victims’ rights because it is 

https://rights.38
https://beings.37
https://victims�.35
https://crimes.32
https://Crimes.31
https://crime.30
https://organisations.28
https://violations.27
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the frst hard­law instrument in this area. 
As the EU in the 1990s held the view that it 
did not have any competence in the area of 
criminal justice, the EU later changed its 
position, in particular due to the situation 
of so­called “cross­border victims”, i.e. 
people who were victims of a crime out­
side their country of residence. However, 
exclusively regulating the situation for this 
specifc group of victims could have led to 
these persons receiving different or more 
rights than persons who become victims 
within their country of residence. In turn, 
this would have led to a confict with the 
EU’s basic freedoms. Therefore, a Frame­
work Decision has been chosen that can be 
applied to all victims.40 

The European Commission’s (EC) 
proposal for the Victims’ Rights Direc­
tive took over the exact wording of the 
Framework Decision’s defnition of vic­
tim.41 The concept of “particularly vulner­
able victims” is already mentioned in the 
Framework Decision as is the obligation 
that this group “can beneft from specifc 
treatment best suited to their circumstanc­
es”.42 However, the framework decision 
does not specify how particularly vulner­
able victims should be defned and leaves 
this up to the EU Member States.43 

The EC published two implementation 
reports on the Framework Decision (2004 
and 2009) and came to the conclusion in 
2009 that the implementation of this Frame­
work Decision is “not satisfactory”.44 

The lack of implementation – probably 
caused in part by the very loose formula­
tion and therefore the very large scope for 
implementation45 – initiated the issuing of 
the Victims’ Rights Directive.46 

4.1 Analysis of how the term victim was 
defined in the Victims’ Rights Directive 
The EC’s proposal for defning the term 

“victim” differs only slightly from the 
fnal defnition in Article 2 of the Victims’ 
Rights Directive. The proposal defined 
“victim” as “natural person who has suf­
fered harm, including physical or mental 
injury, emotional suffering or economic 
loss directly caused by a criminal offence” 
as well as “the family members of a per­
son whose death has been caused by a 
criminal offence”.47 While the Committee 
of the Regions noted that the term victim 
is defned too broadly and that victims of 
“minor offences” thus would also receive 
“access to [...] procedural rights”, which 
would lead to high costs48, the European 
Economic and Social Committee (EESC) 
had concerns that the term “natural per­
son” would exclude companies and organ­
isations from the defnition of victims.49 

The final text of Directive 2012/29 re­
mained unchanged and therefore does not 
cover legal persons, which is assessed as 
being an oversight.50 

Although the proposal does envisage 
that a victim has suffered harm, “including 
physical or mental injury, emotional suf­
fering or economic loss”, the fnal text of 
the Directive uses the wording of physical, 
mental or emotional harm. As highlighted 
by Hilf, the German version of the Direc­
tive is missing the reference to a demon­
strative list by the term “including”. For 
example, sexual integrity is not explicitly 
listed and must therefore be subsumed un­
der the broad categories of physical, men­
tal or emotional harm.51 

During the drafting process, various 
stakeholders noted that the defnition of 
family members of a person whose death 
was directly caused by a criminal offence 
as victims was too narrow. The impact as­
sessment carried out in preparing the EC’s 
proposal for the Directive shows different 
policy options, including one option using 
a broader defnition of family members, 
which would have also met the Declaration 

https://oversight.50
https://victims.49
https://offence�.47
https://Directive.46
https://satisfactory�.44
https://States.43
https://victims.40
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of Basic Principles of Justice for Victims 
of Crime and Abuse of Power.52 However, 
the option that provides a narrow defni­
tion of family members has been chosen 
for the proposal for costs reasons.53 Re­
cital 9 of the proposal of the EC stated that 
“[f]amily members of victims are also 
harmed as a result of the crime, in particu­
lar the family of a deceased victim […]”.54 

Supported by the European Parliament55, 
the formulation underwent only a few 
changes and in the final version of the 
Directive, Recital 19 states: “In particular, 
family members of a person whose death 
has been directly caused by a criminal of­
fence could be harmed as a result of the 
crime. Such family members [...] should 
therefore also benefit from protection 
[...].”56 The text in Article 2 shows that the 
expression “such family members” only 
refers to family members of a victim who 
has lost their life.57 Remarks made later in 
the process of drafting the Directive did 
not lead to any changes to the text. The 
EESC noted in its opinion that many sur­
viving victims would be so badly injured 
“that they need a very high level of sup­
port in exercising their legal capacity when 
conducting the complaint or judicial pro­
cess for justice and compensation, which 
therefore falls to family members or other 
support persons.”58 The United Nations 
also notes that in light of the 1985 Basic 
Principles and the Recommendation of the 
Council of Europe R(2006)8 on the Sup­
port of Victims of Criminal Offences59, the 
defnition of family members should be de­
fned more broadly and that family mem­
bers should also be defned as victims, not 
only in the event of a person’s death.60 In 
the fnal text of Directive 2012/29, a nar­
row defnition of family members is used 
for the definition of victims, however, 
family members have rights, such as, for 
example, to protective measures or meas­
ures to protect their privacy.61 

In order to be able to limit the number 
of family members of victims, Member 
States may establish procedures that de­
termine the number of family members 
taking into account the individual cir­
cumstances of each case.62 This was also 
proposed by the European Parliament.63 

The questions as to which victims are 
“particularly vulnerable”64 or which vic­
tims have “specific protection needs”65 

took up a lot of space in the drafting of the 
directive. In the proposal of the EC, Article 
18 (“Defnition of special vulnerability”, 
Article 22 Directive 2012/29) paragraphs 1 
and 2 identifed four groups of particularly 
vulnerable victims: children, persons with 
disabilities, victims of sexual violence and 
victims of human traffcking. Paragraph 3 
stated that all other victims should “re­
ceive a timely and individual assessment, 
in accordance with national procedures, 
to determine whether they are vulnerable 
[…]”.66 Several statements on the propos­
al criticised the structure of the article, the 
defnitions used as well as the absence of a 
list of further groups of victims. The struc­
ture and chosen formulation led to a lack 
of clarity as to whether the list of indicated 
groups of victims is fnal or not.67 

The EESC also noted that the structure of 
Article 18 in the proposal could encourage 
the creation of a hierarchy of victims. The 
article should therefore clarify that all victims 
should have access to special measures by 
means of an individual assessment on their 
vulnerability.68 As proposed by the Euro­
pean Parliament69, the relevant article should 
therefore begin by stating that victims should 
“receive a timely and individual assessment”. 
The individual paragraphs of Article 18 (Ar­
ticle 22 in Directive 2012/29) were reversed 
and instead of listing four groups of victims, 
Article 22 (3) instead refers to certain groups 
of victims receiving “particular attention”. 
Children are defned per se as victims requiring 
special protective measures.70 

https://measures.70
https://vulnerability.68
https://Parliament.63
https://privacy.61
https://death.60
https://reasons.53
https://Power.52
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 The groups of victims listed in the Ar­
ticle 22 (3) “victims of terrorism, organised 
crime, human trafficking, gender­based 
violence, violence in a close relationship, 
sexual violence, exploitation or hate crime, 
and victims with disabilities” and child 
victims go far beyond the four groups men­
tioned in the proposal. The proposal, for 
example, did not contain any reference 
to victims of gender­based violence or 
violence in close relationships,which was 
required, amongst others, by the European 
Parliament.71 Further groups of victims 
requiring special consideration within the 
scope of an individual assessment and 
not explicitly mentioned in the proposal 
are victims of terrorism, organised crime, 
sexual exploitation and hate crime.72 La 
Strada International and PICUM (Plat­
form for International Cooperation on 
Undocumented Migrants) refer, for ex­
ample, to the special situation of mi­
grants with an insecure residence status, 
which should also be taken into account 
in Article 18.73 This proposal and the pro­
posal to also consider victims of torture74 

were not included in the Directive. How­
ever, in the EU strategy on victims’ rights 
published in June 2020, reference is made 
to the specifc situation of migrants with 
insecure residence status and the strate­
gy emphasises that the Victims’ Rights 
Directive is applicable independently of 
their residence status.75 

The proposal defined certain groups 
of victims as “particularly vulnerable”76, 
which, for example, was criticised by the 
European Parliament because “[m]any 
victims, including victims of gender­based 
violence, do not wish to be associated with 
vulnerability”.77 The parliament’s pro­
posed “vulnerable victims” turned into 
victims with “specifc protection needs” in 
the fnal text of the directive. 

4.2 Use of the term “victim” in the 
Member States 
Implementation of the term “victim” at 
national level is patchy in several Member 
States.78 Some countries lack a defnition 
of “victim”; elsewhere, the fact that family 
members of persons deceased as a result 
of crime are also to be defned as victims 
has not been implemented in national 
laws. Gaps in implementing the rights 
of those family members of victims who 
have not deceased as a result of crime are 
also evident.79 Finland and Spain are men­
tioned as examples for using a defnition 
of the term “victim” that goes beyond the 
scope of the Directive. In Finland, persons 
who are either insulted or endangered by a 
crime are also defned as victims.80 

The implementation of an individual 
assessment pursuant to Article 22 of 
Directive 2012/29 is seen as a major 
challenge, which has led to a lack of im­
plementation in several states.81 In a report 
of the European Parliament on the parlia­
ment calls on Member States to “interpret 
the term ‘family members’ – and other key 
terms, such as ‘particularly vulnerable’ – 
broadly, so as not to restrict the list of 
potential rights holder unnecessarily”.82

 In the following, it will be analysed 
under which circumstances a victim can 
be considered a victim in the sense of 
Directive 2012/29. In general, there has to 
be a physical, mental or emotional harm or 
economic loss which was directly caused 
by a criminal offence.83 Thus the Direc­
tive chooses the concept of victim as an 
affected person (“Betroffenheitskonzept”) 
over the concept of a victim being the 
holder of legal interests protected by the 
specifc offence (“Rechtsgutskonzept”).84 

Being considered as a victim should not 
require an offender to have been identi­
fed, apprehended, prosecuted or convict­
ed.85 However, this is “without prejudice 
to any national administrative procedures 

https://Rechtsgutskonzept�).84
https://offence.83
https://unnecessarily�.82
https://states.81
https://victims.80
https://evident.79
https://States.78
https://vulnerability�.77
https://status.75
https://crime.72
https://Parliament.71
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required to establish that a person is a 
victim”. 86 This addendum in Recital 19 of 
Directive 2012/29 has been added based 
on a suggestion of the European Parlia­
ment.87 The European Parliament refers in 
a study to four countries (Belgium, France, 
Lithuania, Poland) in which vicitms have 
to apply for victim status.88 

Access to victim support services must 
also not be made dependent on whether a 
victim has formally reported a crime to a 
competent authority,89 a requirement that 
has not been implemented accordingly in 
some EU Member States. In one EU Mem­
ber State, for example, exclusively victims 
of domestic violence have access to sup­
port services without fling a complaint.90 

In its research, the European Union 
Agency for Fundamental Rights (FRA) 
shows that access to support services is 
essential in the period prior to making 
a formal complaint in order to support 
victims in fling a complaint. Victims are 
more likely to fle a complaint if they have 
been given full information and support by 
a specialist centre beforehand.91 

With regard to victims of gender­based 
violence, the defnition of the term victim 
in Directive 2012/29 could be challenging 
as it is based on a harm that is a direct con­
sequence of a crime. In case certain forms 
of gender­based violence are not defned 
as crimes at national level, victims of these 
form of violence might not fall under the 
Directive’s defnition of the term victim.92 

In contrast, the Istanbul Convention pur­
sues a broader approach to the defnition of 
victim, as a victim status is not necessarily 
linked to a criminal law offence.93

 It requires the criminalisation of psycho­
logical violence and stalking94, however 
several EU Member States have so far not 
defned stalking as a form of gender­based 
violence as an offence.95 

4.3 Considerations on the ratification of 
the Istanbul Convention with regard to 
the Victims’ Rights Directive 
Article 75 of the Istanbul Convention al­
lows ratifcation of the Convention by the 
EU. The related process of the EU has been 
kicked­off in 2015 with publication of a 
roadmap of the European Commission.96 

The European Parliament has supported 
the process from the very beginning.97 

On 13 June 2017, the EU signed the Con­
vention, but has not yet ratifed it. In the 
event of ratifcation, all Union institutions 
would be obliged under international law 
to fully implement the Convention with­
in the EU competency framework.98 It is 
assumed that in the event of ratifcation 
by the EU, more specifc directives will 
need to be issued in order to meet all 
Convention’s obligations. While Direc­
tive 2012/29 makes reference to violence 
against women, it has a broader scope and 
is therefore not specifc enough with re­
gard to victims of violence against wom­
en.99 It would therefore be necessary to 
check whether or not the EU would have 
to issue further directives that deal more 
specifcally with certain forms of violence 
against women.100 

The term “victim” in the Istanbul Con­
vention is, as already mentioned, defned 
more broadly than it is in the Victims’ 
Rights Directive. The Directive requires 
harm or an economic loss which was 
directly caused by a criminal offence, while 
the Convention describes a natural person 
as a victim who is the object of domestic 
violence or violence against women.101 

However, the offences listed under Article 
3 (a) and (b) of the Convention, such as, for 
example, psychological or economic vio­
lence, need not necessarily also be crimi­
nal offences.102 Since these acts need not 
necessarily be criminal offences, the Con­
vention also requires protection of victims 
that is not tied to criminal proceedings.103 

https://framework.98
https://beginning.97
https://Commission.96
https://offence.95
https://offence.93
https://victim.92
https://beforehand.91
https://complaint.90
https://status.88
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The defnition of the term “victim” in 
the Istanbul Convention is in a further 
regard broader than the one in the Directive 
2012/29. The Directive defnes “victim” as 
a natural person who “has suffered harm 
[…] or economic loss”.104 The Convention, 
on the other hand, uses the wording of acts 
of gender­based violence that “result in, or 
are likely to result in […] harm or suffer­
ing to women”.105 The monitoring mech­
anism of the Convention GREVIO refers 
to an example of a restrictive defnition of 
the term “victim” in its evaluation report 
on Portugal. The Portuguese law refers to 
harm or loss that is directly caused by an 
action or omission in connection with the 
crime of domestic violence. This would 
exclude those conduct that was likely to 
result in harm. This would not encom­
pass those actions that could lead to harm 
or distress.106 In addition, in Portugal, 
the attribution of the status of “victim of 
domestic violence” requires the prior sub­
mission of a complaint or a report by a law 
enforcement official, which means that 
victims who do not want to report are there­
fore prevented form receiving the status. 
GREVIO stresses the importance of ensur­
ing that all victims have access to support 
and protection, regardless of whether or 
not they have been conferred the formal 
status of victim.107 

CONCLUSION 
The development of the term “victim” and 
the associated forms of violence demon­
strate that the narrow understanding of 
violence in purely physical forms, which 
still dominated in the 1980s, has been 
expanded to cover further aspects, such 
as psychological and economic harm. 
Whereas the Victims’ Rights Directive 
does not mention explicitly sexual vio­
lation, sexual violence (Article 36) and 
sexual harassment (Article 40) are prom­
inently placed in the Istanbul Conven­

tion. State Parties are specifcally obliged 
under Article 25 to provide specialised 
support structures for victims of sexual 
violence. 
There are clear differences in the defnition 
and weighting of sexual violence in the 
Victims’ Rights Directive in comparison to 
the Istanbul Convention. 
The Victims’ Rights Directive refers for 
instance to victims of sexual violenence as 
“victims with specifc needs”, however, it 
does not refer specifcally to sexual harm 
when defning the term “victim” (Article 2). 

Different approaches of countries de­
fning when a person is granted a “victim 
status” could lead to a possible tension 
in relation to the implementation of the 
Istanbul Convention and the Victims’ 
Rights Directive, as the above example 
concerning Portugal has shown. GREVIO 
stresses the importance of ensuring that 
all victims have access to support and 
protection, regardless of whether or not 
they have been conferred the formal sta­
tus of victim.108 However, as the Victims’ 
Rights Directive “is without prejudice to 
any national administrative procedures 
required to establish that a person is a 
victim”109, it might be unclear whether 
all victims are able to access the rights as 
defned in the Directive. 

The report of the European Commis­
sion on the implementation of the Direc­
tive of 2020 shows that compliance with 
the “victim” defnition was found lacking 
in several Member States. There is either 
no defnition of victim or it is not specifed 
that family members of a deceased victim 
are classifed as victims, which leads to a 
limitation of the rights of family members. 

In terms of implementing the Directive 
in practice, shortcomings in the implemen­
tation of a number of important provisions 
of the Directive were identifed in most 
Member States, concerning for instance 
access to information, access to support 
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services and the individual assessment of 
a vicim’s protection needs. There seem to 
be fewer shortcomings concerning the im­
plementation of the procedural rights.110 In 
the event of the ratifcation of the Istanbul 
Convention by the EU, probably specifc 

directives would need to be issued in order 
to cover the concept of violence in the Is­
tanbul Convention and oblige Member 
States to establish adequate protection and 
support structures to fll gaps in the protec­
tion from violence. 
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