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Preventive Human Rights 
Protection 
Human rights monitoring of the security authorities in 
Austria – changes resulting from the implementation of 
OPCAT 

MONIKA RITTER, 
Former member of Commission 1 

(Tyrol and Vorarlberg) of the 
Austrian Ombudsman Board. 

To ensure that human rights are upheld, the security authorities in Austria have been 
preventively monitored and advised since 1999. Until 2012 that task was performed 
by the Human Rights Advisory Council (former HRAC), which was established within 
the Federal Ministry of the Interior (BMI), and by its commissions. In 2012, preventive 
human rights protection was extended considerably in Austria – a national mechanism 
for the prevention of torture was created and the Optional Protocol to the UN Convention 
against Torture (OPCAT) was then ratified. The Austrian Ombudsman Board (AOB) 
was tasked with acting as a national prevention mechanism. In addition to its previous 
duties, the AOB has since been entrusted with visiting and inspecting places of detention 
to protect and promote human rights, monitoring and inspecting the conduct of executive 
bodies authorized to directly issue orders and carry out coercive measures, and checking 
or visiting programmes and facilities for persons with disabilities. This paper explains 
the international law background to the change and the new duties, extended organiza­
tional structure and mandate of the AOB. It goes on to analyze the resulting changes to 
human rights monitoring of the security authorities. A key finding of the paper is that the 
visits and on­site monitoring performed by the commissions have barely changed. How­
ever, there have been fundamental changes to the systemic background and how the 
findings of the visits are handled. The method by which recommendations are developed, 
the discussion processes involved and the manner in which the recommendations are 
made to those responsible, in particular, are completely different. It can be assumed that 
those changes will also impact on the effectiveness of human rights work. 

I. DEVELOPMENT OF HUMAN lished at the Federal Ministry of the Inte­
RIGHTS MONITORING IN rior (BMI). It was tasked with advising 
AUSTRIA the BMI on questions of upholding human 
In 1999, based on a proposal of the Euro­ rights, and had the duty of monitoring and 
pean Committee for the Prevention of inspecting the activities of the security 
Torture and Inhuman or Degrading Treat­ authorities, other authorities subordinate 
ment or Punishment (CPT1) and following to the BMI and executive bodies autho­
the death of the Nigerian national Marcus rized to issue direct orders and carry out 
Omofuma during deportation by Austrian coercive measures (Art. 15a of the Police 
police officers, the Human Rights Advi­ Act as amended by Federal Law Gazette I 
sory Council (formerly HRAC) was estab­ 1999/146, repealed2). 
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The former HRAC and the commissions 
set up for that purpose provided such advice 
on human rights and the associated moni­
toring and inspection until 30.06.2012. 
Upon the transfer of the majority of those 
duties to the Austrian Ombudsman Board 
(AOB; amendment set out in Federal Law 
Gazette I 2012/1), the former HRAC ceased 
its work or rather was integrated into the 
structure of the Ombudsman Board with 
new functions (see, in particular, Sections 
III.B.3 and IV.C.3 of this paper). 

II. OPCAT: OPTIONAL PROTOCOL 
TO THE CONVENTION AGAINST 
TORTURE 
The UN Convention against Torture (Unit­
ed Nations Convention against Torture 
and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, CAT)3 was rati­
fied by Austria in 1987. The associated 
obligation to take preventive measures 
against torture is supplemented by the Op­
tional Protocol to the Convention against 
Torture (OPCAT)4, which was adopted in 
2002 and entered into force in 2006. The 
aim of OPCAT is to prevent or reduce the 
risk of torture or other cruel, inhuman or 
degrading treatment or punishment by 
means of a system of regular monitoring 
visits. The visits are carried out by indepen­
dent international and national committees at 
places where people are or can be deprived 
of their liberty (Arts. 1 and 4 of OPCAT). 

The international Subcommittee on Pre­
vention of Torture and Other Cruel, In­
human or Degrading Treatment or Punish­
ment (SPT) was established by the United 
Nations for that purpose. It is subordinate to 
the UN Committee against Torture, which 
monitors implementation of the CAT. In 
addition, OPCAT obliges the signatories 
to create prevention mechanisms at the 
national level (Arts. 1 and 2 of OPCAT). 

The prohibition on torture and the re­
quirement to reduce the risk of torture 

through preventive measures can be found 
in a number of sources of international 
law.5 Preventive visits by an international 
committee were initially established in Eu­
rope by the European Convention against 
Torture in 1987.6 What is new in OPCAT, 
however, is, first, that it set up a committee – 
the SPT – that performs visits to places 
of detention worldwide, rather than in a 
specific region only, and, second, that the 
signatories undertake to set up a system of 
visits at the national level as well7, with the 
signatories to OPCAT having the option to 
maintain, designate or create one or seve­
ral independent national preventive me­
chanisms (hereinafter: NPM) (Art. 17 of 
OPCAT). OPCAT also sets out the funda­
mental criteria that such NPMs must fulfil 
and the powers they must be vested with in 
order to qualify as mechanisms pursuant to 
OPCAT (Arts. 18–23 of OPCAT). 

Although established at the national 
level, the NPM is authorized and obliged 
to cooperate directly with the international 
SPT (Arts. 11, 12, 16, 20 of OPCAT). The 
NPM is obliged to refer not only to Aus­
trian law, but also to the relevant norms 
of the United Nations when making its 
recommendations (Art. 19 of OPCAT). 
That construction not only represents a 
milestone in development of the role of 
national human rights institutions with 
respect to implementation of international 
law at a national level8, but also has the 
potential to show how the novel, system­
atic and systemic linking of the interna­
tional and national levels of human rights 
protection can work9 . 

To comply with the provisions of OPCAT, 
in Austria the OPCAT Implementation 
Act10 was passed (Federal Law Gazette 
I 2012/1) and OPCAT was subsequently 
ratified. The NPM was established by the 
OPCAT Implementation Act and began its 
work at 01.07.2012 when that Act came 
into force.11 The Austrian Ombudsman 
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Board, as the Austrian version of the par­
liamentary ombudsman institute12, was 
entrusted with the duties of the NPM. 

III. THE OMbUDSMAN bOARD AS 
THE AUSTRIAN NPM 

A. THE TASKS OF THE 
AUSTRIAN OMbUDSMAN bOARD 
Since it was established in 1977, the chief 
task of the Austrian Ombudsman Board 
has been to inspect maladministration at 
the federal and federal state level (Art. 
148a [1] and [2] of the Federal Constitu­
tional Law, with the exception of Tirol and 
Voralberg, which have their own federal 
state ombudsman boards, Art. 148i [1] of 
the Federal Constitutional Law). It can act 
in response to complaints or ex officio on 
the grounds of suspected maladministra­
tion. In addition, anyone may complain 
to the AOB of delay by a court in taking 
a procedural step (Art. 148a [4] of the 
Federal Constitutional Law).13 

In addition to such ex­post investigations 
into maladministration about which a com­
plaint has been made or that is suspected, the 
AOB as of 01.07.2012 is also tasked with 
taking preventive action to promote human 
rights. The key provision on such preventive 
action is set out in Art. 148a (3) of the Fe­
deral Constitutional Law (expanded slightly 
in Art. 11 [1] of the AOB Act)14: 

“To protect and promote human rights, 
the Austrian Ombudsman Board and its 
commissions (Art. 148h [3], within the 
federal sphere of administration, including 
the Federation’s activities as a holder of 
private rights, shall 
1. visit and monitor places of detention, 
2. monitor and inspect the conduct of ex­

ecutive bodies and officers authorized 
to issue direct orders and carry out coer­
cive measures, and 

3. inspect and visit facilities and pro­
grammes for persons with disabilities.”15 

Concerning no. 1: Visits to places of 
detention 
Visits to places of detention by an inde­
pendent national body is the core mission 
of OPCAT (see Section II of this paper). 
For the definition of places of detention, 
Art. 11 (1) 1 of the AOB Act refers to Art. 4 
of OPCAT, pursuant to which places of de­
tention are places under the jurisdiction and 
control of a state where persons are or may be 
deprived of their liberty, either by virtue of an 
order given by a public authority or at its in­
stigation or with its consent or acquiescence. 

It is undisputed that prisons, police de­
tention centres, police stations with cells, 
psychiatric hospitals, psychiatric depart­
ments in hospitals and cells in barracks 
qualify as places of detention. However, 
it has been and is questioned whether fa­
cilities for the extra­familial accommoda­
tion of minors, old people’s homes, care 
homes and general hospitals come under 
the oversight mandate of the AOB.16 The 
AOB itself qualifies this places as places 
of detention and visits by the commission 
are conducted there. 

Whether primary care facilities for asy­
lum seekers should qualify as places of de­
tention was the subject of fierce debate at 
the beginning of the preventive inspections 
of the AOB. The AOB decided that as long 
as unlawful detention does not occur in 
those accommodation facilites, they are not 
to be deemed as places of detention and are 
therefore not subject to preventive over­
sight.17 That, however, does not exclude 
the possibility of the commissions inspect­
ing primary care facilities if a complaint 
has been filed about maladministration or 
if maladministration is suspected.18 

Concerning no. 2.: Direct issue of 
commands and carrying out of coercive 
measures 
The monitoring and inspection of the con­
duct of executive bodies that are autho­
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rized to issue direct commands and carry 
out coercive measures goes beyond the 
scope of OPCAT. It involves in particular 
the monitoring and inspection of demon­
strations, raids, deportations and similar. 

Concerning no. 3: Facilities and pro­
grammes for persons with disabilities 
Visiting and monitoring facilities and 
programmes for persons with disabilities 
is based partly on OPCAT, since such 
facilities can be places of detention, and 
partly on Art. 16 (3) of the Convention on 
the Rights of Persons with Disabilities.19 

For reasons of efficiency, administrative 
cost­efficiency and law classification, 
according to the government bill it was 
deemed expedient to couple the NPM pur­
suant to OPCAT with the mechanism for 
the prevention of violence pursuant to the 
Convention on the Rights of Persons with 
Disabilities.20 

b. ORGANIzATIONAL SETUP 

1. General 
New organizational units – the Human 
Rights Advisory Council (HRAC) and 
the commissions – were integrated into 
the existing system of ex­post oversight. 
Considered in general terms, the AOB is 
both organizationally and functionally an 
ancillary body of the legislative state func­
tion.21 It is also a budget­managing body, 
which means it has to provide and finance 
its complete staff administration and budget 
administration itself.22 

2. Members of the AOb 
a) Composition and appointment 
The AOB is a collegial body with three 
members, one of whom acts as chair. The 
members of the AOB are elected by the 
National Council, with the three parties of 
the National Council with the most man­
dates/votes having the right to nominate 

one member each (Art. 148g [2] of the 
Federal Constitutional Law). Although the 
intention is for the members to be elected 
by the National Council, with the parties 
having a right of nomination, this system 
in practice resembles a delegation right of 
the three parties with the most mandates/ 
votes.23 The term of office of the ombuds­
persons is six years, with reelection being 
permitted once (Art. 148g [1] of the Federal 
Constitutional Law).24 

b) Qualification requirements for 
members of the AOb 
In addition to the requirement that the 
members of the AOB must be eligible 
for election to the National Council, as 
of the amendment set out in Federal Law 
Gazette I 2012/1 they are also required to 
have knowledge of the organization and 
functioning of public administration and 
knowledge in the field of human rights 
(Art. 148g [5] of the Federal Constitutional 
Law). However, as a result of that impre­
cise rule, it remains unclear to what extent 
the members are required to possess such 
knowledge and how possession of such 
should be proven.25 

c) Recall/independence 
The independence of the AOB is laid down 
in the Constitution (Art. 148a [6] of the 
Federal Constitutional Law). No statutory 
possibility is provided for recalling the 
members of the AOB. The ombudspersons 
are subject to a general prohibition on 
holding secondary positions. In addition, 
the office of ombudsman is incompatible 
with membership of a general representa­
tive body or the European Parliament and, 
further, with membership of the federal 
government or any of the federal state 
governments (Art. 148g [5] of the Federal 
Constitutional Law). 
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d) Duties/decision making 
The ombudspersons adopt their own Rules 
of Procedure (AOB Rules of Procedure)26 

and Allocation of Duties (AOB Allocation 
of Duties27; Art. 148h [4] of the Federal 
Constitutional Law). Collegial decisions 
adopted by majority vote are required in 
particular for formal recommendations, 
deadline applications and suggestions 
on measures of supervisory control, re­
ports to the national Parliament and the 
federal state parliaments, applications to 
the Constitutional Court, positions dur­
ing procedures assessing laws or regula­
tions, specification of general inspection 
priorities, as well as the appointment and 
recall of commission members and mem­
bers of the HRAC (Art. 1 of the AOB Act; 
Arts. 8 ff of the AOB Rules of Procedure). 
If collegial decision­making is not pre­
scribed, the ombudspersons are required 
to perform their duties independently. The 
AOB Allocation of Duties specifies which 
tasks come under which field. Aside from 
collegial leadership by the three members 
of the AOB, the AOB is hierarchically 
structured within the various fields. 

3. The Human Rights Advisory Council 
of the AOb 
As an independent body for fulfilment of 
the duty to protect and promote human 
rights, the HRAC assists the AOB in its 
function as an NPM.28 The former HRAC 
was taken as a model when establishing 
the current HRAC. However, the duties 
and functions of the former HRAC and the 
HRAC of the AOB are completely differ­
ent (see Section IV of this paper). 

a) Composition 
The HRAC consists of a chair, deputy chair 
and a further 16 members and 16 substitute 
members (if none of the federal states had 
declared the AOB responsible for the field 
of federal state administration, it would be 

14 members and 14 substitute members) 
(Art. 148h [3] of the Federal Constitutio­
nal Law; Art. 15 of the AOB Act).29 Even 
though all members are appointed by the 
AOB itself, it is bound by rights of nomi­
nation: half of the members and substitute 
members are nominated by ministries and 
federal states, while the other half are 
nominated by non­governmental organiza­
tions. The AOB can determine which non­
governmental organizations have a right of 
nomination.30 

b) Recall 
The AOB may only recall a member or 
substitute member of the HRAC before 
expiry of their term of office a) at the 
member’s or substitute member’s request; 
b) if the member or substitute member 
can no longer perform their duties owing 
to their state of health; or c) if they have 
grossly violated their duties (Art. 15 [6] 
of the AOB Act, Art. 28 [4] of the AOB 
Rules of Procedure). 

c) Duties/decision making 
The key task of the HRAC is to advise the 
AOB on matters set out in Art. 11 (1) of 
the AOB Act (Art 148a [3] of the Federal 
Constitutional Law). In addition to con­
sultation on the specification of general 
inspection priorities and before recom­
mendations and statements of maladmin­
istration are made, the HRAC is tasked 
with making proposals to ensure uniform 
courses of action and inspection standards, 
as well as advising the AOB on evaluation 
of the fulfilment of its duties (Art. 14 of the 
AOB Act; Art. 26 [1] of the AOB Rules of 
Procedure). In addition, the Human Rights 
Council must be consulted in the event 
of appointment or recall of commission 
members and commission heads. 

d) Independence and funding 
None of the members of the HRAC may 
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be bound by instructions when exercising 
their functions (Art. 148h [3] of the Federal 
Constitutional Law). The necessary funds 
are provided by the AOB (Art. 26 [2] of 
the AOB Rules of Procedure). 

4. The commissions 
a) Composition 
For performance of its tasks pursuant to 
Art. 148a (3) of the Federal Constitutional 
Law, the AOB is obliged to set up at least 
six commissions, to be structured accord­
ing to regional or professional criteria 
(Art. 148h [3] and Art. 11 [2] of the Federal 
Constitutional Law). Currently there are 
six commissions, structured according to 
regional areas of competence, with a total 
of 54 part­time commission members.31 

The commissions are conceived as colle­
gial bodies: decisions are made by a major­
ity of votes. If the vote is tied, the head 
of the commission casts the deciding vote 
(Art. 23 [5] of the AOB Rules of Proce­
dure). The heads of the commissions are 
tasked in particular with coordinating all 
the duties and providing administrative 
support to the respective commission 
(Art. 21 [2] of the AOB Rules of Procedure). 

b) Appointment and term of office 
The members are appointed by the AOB 
following consultation with the HRAC. 
Persons performing activities that could 
cause doubt about their independent 
exercise of their office as a member of 
the commission may not be appointed 
(Art. 12 [2] of the AOB Act). The mem­
bers are appointed for six years; reappoint­
ment (including several times) is permitted 
(Art. 12 [3] of the AOB Act). The commis­
sion members are entitled to remuneration 
for the performance of their tasks (Art. 12 
[6] of the AOB Act; Art. 13 [3] of the AOB 
Act; Art. 24 [1] of the AOB Rules of Pro­
cedure). 

c) Recall 
The AOB may recall a member before the 
expiry of their term of office with written 
justification a) at the member’s request; b) 
if the member can no longer perform their 
duties owing to their state of health; c) if 
they have grossly violated their duties; or 
d) if the member carries out an activity 
that causes doubt about their independence 
(Art. 12 [4] of the AOB Act; Art. 19 [5] 
of the AOB Rules of Procedure). The 
HRAC must be consulted before recall of 
a member (Art. 19 [5] of the AOB Rules of 
Procedure). 

d) Duties 
The key task of the commissions is to 
carry out visits and inspections, performed 
by one or more members determined 
by the given commission, for the AOB 
(Art. 13 [1] of the AOB Act). They are 
tasked with proceeding routinely and com­
prehensively, taking into account the gen­
eral monitoring priorities of the AOB, as 
well as in individual cases on the basis of 
circumstances that have become known 
(Art. 13 [3] of the AOB Act). 

The commissions of the AOB then report 
on their observations in the form of records 
and make recommendations for statements 
of maladministration and recommen­
dations and suggestions for measures 
of supervisory control (Art 13 [2] of the 
AOB Act; Art. 22 [5] of the AOB Rules of 
Procedure). 

C. MANDATE OF THE AUSTRIAN 
OMbUDSMAN bOARD 
The AOB and its commissions must be 
provided with all necessary information 
and be allowed to inspect all documents 
(including documents concerning cases 
of illness, Art. 11 [5] of the AOB Act) 
required for performance of its tasks. 
The commission members have the right 
to access all facilities of places of deten­
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tion and may speak confidentially with 
detainees, staff or other informants 
(Art. 11 [3] of the AOB Act). Nobody may 
be penalized or otherwise disadvantaged 
for providing information to the AOB and 
its commissions (Art. 18 of the AOB Act). 

All federal, federal state, municipal and 
municipal association bodies are obliged 
to support the AOB and its commissions 
in the performance of their duties, to grant 
them access to files and to provide them 
with information on request (Art. 148b [1] 
of the Federal Constitutional Law). The 
official confidentiality obligation does 
not apply with respect to the Ombudsman 
Board and its commissions (Art. 148b [1] 
of the Federal Constitutional Law). The 
AOB, its commissions and the HRAC are 
subject to the same official confidentiality 
obligation as the inspected body (Art. 148b 
[2] of the Federal Constitutional Law). 

In order that the AOB can fulfil its 
mandate of monitoring and inspecting 
bodies during direct issue of commands 
and exertion of coercive measures, the 
bodies of the law­and­order service are 
obliged by decree of the BMI to inform 
the AOB about focal campaigns, major 
raids, large­scale events, gatherings and 
deportations by air and land. In addition, 
the AOB must also be notified if claims 
of mistreatment are made against bo­
dies of the public security authorities or 
if deaths or attempted suicides occur in 
police detention.32 

The visits and monitoring of the com­
missions are usually unannounced in order 
to serve a preventive purpose and to gain 
as realistic an impression as possible of 
circumstances on site. The commissions, 
however, are obliged to have consider­
ation for the operational requirements of 
the facilities during their visits (Art. 11 [4] 
of the AOB Act). 

As described above, in the case of re­
commendations, and suggestions and 

observations concerning regulations, the 
AOB first receives suggestions from the 
commissions and must also consult the 
HRAC (Art. 14 of the AOB Act). It is, 
however, not bound by either the sugges­
tions of the commissions or those of the 
HRAC. 

The AOB is a body that belongs to the leg­
islature according to prevailing thought33 . 
As such it can make reports on individual 
observations to the National Council and 
Federal Council and is obliged to submit 
annual reports on its activities to them 
(Art 148d of the Federal Constitutional 
Law). All reports must be published after 
submission to Parliament (Art. 3 [3] of the 
AOB Act). The AOB must also fulfil its 
obligation to submit reports to the Sub­
committee for the Prevention of Torture 
(Art. 23 of OPCAT; Art. 3 [3] of the AOB 
Act). In addition to publishing such re­
ports, the AOB is also obliged to inform 
the public about its activities and to co­
operate with scientific and academic in­
stitutions, schools and other educational 
institutions (Art. 7 [3] of the AOB Act). 

IV. HUMAN RIGHTS MONITOR­
ING OF THE SECURITy AUTHOR­
ITIES – A COMPARISON OF THE 
FORMER HRAC AND THE AOb 
The mandate of human rights monitoring 
as described above (Sections I and III) was 
transferred from the former HRAC to the 
AOB by the amendment set out in Federal 
Law Gazette I 2012/1. Below is a compar­
ison of the system of the former HRAC 
and its commissions with the system of 
the AOB and its commissions. The analy­
sis is limited to selected changes to human 
rights monitoring with respect to the secur­
ity authorities. 

A. SySTEMIC bACKGROUND 
1. background in international law 
Although establishment of the former 
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HRAC was prompted by the CPT, it was 
a purely national institution, whereas the 
AOB has an international law background 
in the form of OPCAT. That is reflected in 
interpretation of the text of the law.34 The 
AOB not only has domestic reporting ob­
ligations, but also reporting obligations to­
wards the SPT (Art. 3 [3] of the AOB Act). 
That basis in international law provides the 
AOB system with stronger legitimacy than 
the system of the former HRAC. 

The AOB has always investigated hu­
man rights violations as the most severe 
form of maladministration and taken fur­
ther steps in the event of such.35 Since 
the amendment set out in Federal Law 
Gazette I 2012/1, however, human rights 
violations are explicitly set out in the Con­
stitution as a reason for filing a compli­
ant with the AOB and human rights are 
expressly named as an inspection criterion 
(Art. 148a of the Federal Constitutional 
Law). Human rights were also the inspec­
tion criterion of the former HRAC 
(Art. 15a of the Police Act as amended in 
1999, repealed). However, there was dis­
agreement as to whether that only meant 
constitutionally guaranteed subjective 
rights36, i.e. only domestic “human rights”, 
or also human rights codified in interna­
tional law and soft law standards37. All 
human rights guaranteed in international 
treaties and ratified by Austria are to be 
used by the AOB as inspection criteria. 
Since the “Explanatory Remarks” to the 
government bill refer to human rights stan­
dards “including, but not limited to” the 
SPT and CPT, comparable standards such 
as the European Prison Rules or the UN 
Statements of Principles can also be includ­
ed as human rights inspection criteria. 

2. Mandate 
The mandate of the AOB is significantly 
broader than that of the former HRAC.38 

The number of facilities to be inspected 

has risen fourfold to over 4,000 compared 
to those to be checked by the former 
HRAC.39 The aim of the former HRAC 
was for all authorities subordinate to the 
BMI to engage more intensively and sus­
tainably with human rights. The former 
HRAC was authorized to make preventive 
visits to all sites of the security author­
ities, as well as other authorities subordi­
nate to the BMI, such as the Federal Asy­
lum Office.40 The main field of duties of 
the former HRAC was transferred to the 
AOB in the scope of its preventive work 
of inspecting places of detention and 
monitoring and inspecting direct issue of 
commands and performance of coercive 
measures.41 The limitation that author­
ities subordinate to the Federal Ministry 
of the Interior that are not places of de­
tention do not come under the prevent­
ive oversight of the AOB barely has any 
impact in practice. 

3. From internal to external oversight 
body 
While the former HRAC could make sug­
gestions for improvements as an internal 
oversight body of the Federal Ministry 
of the Interior42, the AOB as an external 
oversight body is tasked with detecting 
maladministration and making recommen­
dations. The statutory mandate of the AOB 
goes well beyond the advisory mandate of 
the former HRAC in that respect. 

The institutional integration of the former 
HRAC was both an advantage and a dis­
advantage. As a result of direct coopera­
tion of high­ranking representatives of the 
Federal Ministry of the Interior in drawing 
up the recommendations it can be assum­
ed that the recommendations also had in­
creased legitimacy within the ministry.43 

However, the involvement of high­rank­
ing representatives of the law­and­order 
authorities also posed a threat to the former 
HRAC’s independence.44 
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Without more detailed analysis, the 
question cannot be answered as to which 
of the two organizational forms of human 
rights monitoring results in changes that 
are quicker, greater in number, of higher 
quality or more substantial. 

4. Independence 
A major criticism of the former HRAC was 
its lack of independence from the Federal 
Ministry of the Interior.45 The AOB is or­
ganizationally independent from the fa­
cilities and bodies that it inspects, and its 
financial independence is also ensured. 
The three members of the AOB cannot be 
recalled and are appointed for a period of 
six years. 

The general debate about independence 
of the AOB revolves around the ques­
tion of whether the current method of 
appointing the members of the AOB (see 
Section III.B.2 of this paper) is a suffi­
cient guarantee of the independence of the 
AOB.46 To be able to answer that question 
definitively, it would be necessary to study 
both the criteria of independence required 
by OPCAT and the criteria necessary for 
the fulfilment of the duties of the AOB, 
in order to then measure the Ombudsman 
Board by those criteria. 

b. THE COMMISSIONS AND 
THEIR VISITS 

1. Composition of the commissions 
The composition of the commissions has 
changed as a result of the extended man­
date. Unlike previously, the commis­
sions now include experts in the field of 
disability, as well as in child and youth 
affairs. Overall, the commissions can be 
said to be less geared towards jurispru­
dence. That naturally impacts on the ob­
servations and resulting recommendations 
of the commissions. Greater attention, for 
instance, is paid to barrier­free access to 

police stations (which is frequently inade­
quate). 

2. Frequency of the visits 
The commissions of the AOB have four 
times as many facilities to inspect and visit 
as the commissions of the former HRAC. 
Nevertheless, it was assumed in the govern­
ment bill that the number of visits of the 
commissions would only rise from approx. 
550 to approx. 700.47 In fact, 530 inspec­
tions were performed in 2013, i.e. not more 
than by the commissions of the former 
HRAC.48 In other words, the frequency 
of visits to offices of security authorities 
has decreased significantly. Concerns were 
voiced in advance that it could lead to a 
deterioration of the observation of human 
rights by the security authorities. So far 
that assumption has been neither proved 
nor disproved. 

3. Feedback 
Following their visits, the commissions of 
the former HRAC gave the visited offices 
or monitored bodies direct feedback about 
their impressions and made suggestions 
for improvement.49 The commissions of 
the AOB also give feedback about their 
observations and make suggestions for im­
provement during the closing discussions. 
Those recommendations voiced directly 
by the commissions have the advantage of 
contributing to quick and unbureaucratic 
problem solving. However, they also pose 
the risk of lack of coherence (both within 
a given commission and nationwide) and 
may also – since they are made without 
in­depth analysis and discussion – be made 
prematurely and be of lesser quality. 

C. RECOMMENDATIONS 

1. Forms of recommendation 
The former HRAC was tasked with advis­
ing the Federal Ministry of the Interior and 
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providing it with suggestions for impro­
vement (Art. 15a [1] of the Police Act as 
amended by 1999, repealed). Those sug­
gestions for improvement were termed 
recommendations by the former HRAC 
itself.50 The AOB – even before the 
amendment set out in Federal Law Gazette 
I 2012/1 – has the constitutionally guaran­
teed power to make recommendations to 
the highest public administration bodies 
(Art. 148c of the Federal Constitutional 
Law). The body in question must comply 
with the recommendation within eight 
weeks or provide justification in writing 
for failure to comply with the recommen­
dation (Art. 6 of the AOB Act). 

The following diagram compares the 
processes of developing recommendations 
and providing suggestions for improve­
ment in the two systems. 

The diagram makes it clear that the path 
to a collegial recommendation by the AOB 
is significantly longer than for recom­
mendations or suggestions by the former 
HRAC. At the level of commissions, di­
rect feedback and associated suggestions 
for improvement were and are made to 
the competent offices or bodies following 
direct issue of commands or carrying out 
of coercive measures. That was already 
the case in the system of the former HRAC 
(see Section IV.B.3 of this paper).

 In the former HRAC system the records 
of the commissions were then viewed; all 
recommendations were developed and 
discussed by all members of the Council 
before being made to the Federal Ministry 
of the Interior and published. In the AOB 
system, the records of the commissions are 
similarly sent to the AOB. On that basis, if 
deemed necessary by the relevant ombuds­
person or their staff and the observations 
of the commissions are sufficiently sub­
stantiated, an investigation procedure is 
first launched, within the scope of which 
suggestions for improvement are made to 

Source: Ritter 

those responsible. As the diagram shows, 
a formal statement of maladministration 
and recommendation by the AOB would 
only be the next stage. Before it is made, 
the HRAC needs to be consulted and the 
statement or recommendation needs to be 
adopted by the three ombudspersons as a 
collegial body. 

In figures, the former HRAC made 384 
recommendations during the 13 years of 
its existence.51 That corresponds to 29 
recommendations per year on average. 
By comparison, the AOB in the past five 
years52 has made between one (2014) and 
twelve (2010) collegial recommendations 
and statements of maladministration per 
year. The extension of the mandate has not 
led to any discernible increase in collegial 
recommendations and statements of mal­
administration (2012: 7, 2013: 6, 2014: 1). 
If solely those figures are considered, one 
would come to the conclusion that the 
AOB makes significantly fewer recom­
mendations and suggestions for improve­
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ment than the former HRAC. However, 
since the AOB has a completely different 
system from the former HRAC, the figures 
are not comparable. 

The preventive monitoring activities 
of the commissions were integrated into 
the system of inspection procedures that 
had been used for many years for ex­post 
oversight. That means that an investiga­
tion procedure is launched either on the 
grounds of a complaint or the report of a 
commission if the complaint or observa­
tions are sufficiently substantiated. In the 
case of the security authorities, during the 
inspection procedure, the Federal Minis­
try of the Interior is confronted directly 
with the observations and suggestions for 
improvement of the commissions through 
the competent field, without a mandatory 
prior decision of the HRAC or the colle­
gial body of the three ombudspersons. In 
the practice of the AOB, as the diagram 
on page 13 shows, recommendations are 
made at three levels of the AOB: at the le­
vel of the commissions, by the competent 
field during the investigation procedure 
and as formal recommendations by the 
collegial body of the three members of the 
AOB. 

In the 2012, 2013 and 201453 reports 
there is no listing of formal recommen­
dations made pursuant to Art. 148c of the 
Federal Constitutional Law. It is merely 
noted that six recommendations were made 
in 2013, seven in 2012 and one in 2014, 
which were associated with inspections of 
maladministration, rather than preventive 
activities. No formal recommendations 
were made by the collegial body on the 
basis of its preventive activities during that 
period. It remains to be seen whether that 
phenomenon is due to the NPM still being 
under development in 2012 or whether that 
instrument will barely be used in the future 
in the context of preventive activities. 

2. Consequences of the AOb system 
Even with the former HRAC there was a 
risk that the direct recommendations of 
the commissions were not coherent across 
Austria.54 That problem was reduced in 
the case of the AOB by the statutorily pre­
scribed coordination between the heads 
of the commissions (Art. 13 [4] of the 
AOB Act). Nevertheless, owing to the 
many commission members and the lack of 
strong networking across Austria, there is 
a risk that the coherence of the suggestions 
for improvement are not ensured and that 
contradictory suggestions for improve­
ment may be submitted. 

The fact that the AOB system has more 
stages than the system of the former 
HRAC poses the risk of increasing sifting 
of suggestions. In practice it can certainly 
happen that suggestions or recommenda­
tions of the commissions are deemed irrel­
evant or insufficiently substantiated by the 
relevant ombudsperson or their staff and 
are not pursued further, without extensive 
debate. 

Comprehensive discussion about the 
observations of the commissions and the 
resulting suggestions for improvement 
only takes place within the AOB system 
in exceptional circumstances, since the 
HRAC only has to be consulted if formal 
recommendations are made and only those 
require a decision to be taken by the colle­
gial body.55 

Based on the statistical data concerning 
the recommendations of the AOB, in most 
cases the recommendations and suggestions 
of the commissions (providing they meet 
with the approval of the relevant division 
head or of the ombudsperson) are made di­
rectly to the Federal Ministry of the Interior 
in the context of the investigation procedure 
without an institutionalized discussion pro­
cess. That poses the risk that suggestions 
are made to those responsible too hastily. 
It can be deemed an advantage that those 
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responsible are included in a process of dis­
cussion and reflection from the start. 

When comparing the two systems, it 
should also be borne in mind that the 
process for formal recommendations of the 
former HRAC was described as cumber­
some.56 The suggestions for improvement 
made directly by the competent field to 
the Federal Ministry of the Interior within 
the context of the investigation procedure 
are less cumbersome, but the process for 
formal recommendations within the AOB 
system is even more extensive than in the 
old system. 

3. Institutionalized dialogue 
Institutionalized dialogue between repre­
sentatives of authorities and representa­
tives of NGOs was seen as a great strength 
of the former HRAC system. The estab­
lishment of the HRAC as part of the AOB 
system was aimed at integrating that prov­
en system into the AOB.57 As explained 
above, a comparison of the former HRAC 
system and the HRAC within the AOB 
system is only possible to a very limited 
extent since they have very different func­
tions despite sharing the same name. While 
the former HRAC itself made recommen­
dations based on the records, the HRAC 
within the AOB system solely has the 
function of advising the ombudspersons, 
who form the body that makes recommen­
dations. It has to be consulted before (the 
very infrequent) formal recommendations 
are made but is not responsible for drawing 
up such recommendations. Whether the 
quality of institutionalized dialogue of the 
former HRAC has managed to be integrat­
ed into the AOB system in the form of the 
new HRAC is doubtful. 

4. Publication of findings 
The proposals of the former HRAC were 
required to be included in the annual 
security report, together with minority 

dissenting opinions and the measures 
taken by the Federal Ministry of the Inter­
ior (Art. 93 [2] as amended in 1999).58 The 
AOB also has the option of issuing obser­
vation reports and the duty of writing a 
report each year, to which a minority report 
can be appended (see Section III.C of this 
paper). Since neither the former HRAC 
nor the AOB had or has any enforcement 
mechanisms59, the publication of its re­
commendations and the resulting reactions 
of those responsible is the only means of 
pressure available. 

Since 2014 the AOB also publishes all 
proposals made in the context of investi­
gation procedures and also a list of sugge­
stions of improvement made by the AOB 
and its commissions on its homepage.60 

5. Evaluation of implementation of the 
recommendations 
In terms of its preventive work, the former 
HRAC placed great importance on evalu­
ation of implementation of its recommen­
dations.61 How the implementation of 
recommendations (both formal recom­
mendations and the direct suggestions for 
improvement made by the commissions or 
in the context of investigation procedures) 
will be evaluated systematically by the 
AOB is unclear. Since it is an important 
element of preventive work, sufficient at­
tention should be paid to that question in 
future. 

V. CLOSING REMARKS 
A significant difference between human 
rights monitoring by the former HRAC 
and the AOB lies in the international law 
background of the preventive work of the 
AOB as an NPM pursuant to OPCAT. The 
practical on­site human rights monitoring 
of the security authorities has barely chan­
ged given that the concept of commissions 
was adopted from the system of the former 
HRAC. The only real differences are that 
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some new or different topics are investiga­
ted owing to the commissions consisting 
of a different range of experts, and that vi­
sits and monitoring at the sites of the law­
and­order authorities are less frequent. 

Significant changes have, however, oc­
curred to the systemic structure of human 
rights monitoring of the security author­
ities. The method by which recommenda­
tions come about and the discussion pro­
cess involved have changed considerably. 
Formal recommendations are barely made 
by the AOB in comparison to the former 

HRAC. Instead the majority of the sug­
gestions for improvement are made in the 
context of investigation procedures. That 
results that the majority of suggestions are 
made without comprehensive discussions 
and an instituionalized dialoge. While the 
former HRAC placed great importance on 
evaluation of the suggestions for improve­
ment, it remains unclear how the AOB will 
perform such evaluation in the future. 

Very close analysis would be needed to 
determine the impact of these changes on 
the effectiveness of human rights work. 
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